
NEW BANKRUPTCY ACT 
The Bankruptcy Abuse Prevention and Con

sumer Protection Act of 2005 (the Act) was enacted 
on April 20, 2005. This article focuses on the effects 
of the Act on lawyers who represent debtors. It re
views the provisions of the legislation that subject 
lawyers to new forms of liability and gives an over
view of the significant changes in the Ia w relating to 
consumers and individual debtors. This article does 
not discuss the many other sections of the Bank
ruptcy Code that have been changed, including the 
rules governing the priority of domestic support ob
ligations , small business cases, Chapter 12 cases, 
preferences, exceptions to the automatic stay, and 
the assumption or rejection of real estate leases . 

Most provisions of the Act, including those 
creating lawyer liability, become effective on Oc
tober 17, 2005. However, there are many exceptions 
to the October 17 , 2005, effective date, inc] uding 
those listed at the end of this article. 

LAWYER CERTIFICATION Of SCHEDULES 

The Act requires a lawyer filing a bankruptcy pe
tition to certify the accuracy of all lists, schedules, 
and statements to the same standard as other federal 
pleadings. By their "s igning , filing, submitting , or 
later advocating a pleading, written motion, or other 
paper," lawyers certify, among other things, to the 
best of their knowledge, information , and belief, that 
they are being filed in good faith, are not frivolous, 
and that "the allegations and other factual conten
tions have evidentiary support" (or at least that they 
are likely to have such support after further investi
gation). 

At this point, no one knows how the courts will 
interpret this new requirement. Some bankruptcy 

lawyers believe that, at a minimum, the Act necessi
tates that they review client source materials such as 
tax returns, bank statements, pay stubs, insurance 
policies, and the like to verify the information in
cluded in bankruptcy lists, schedules, and state
ments. This review may make it more expensive for 
many consumer debtors. Other bankruptcy lawyers 
are very concerned that the courts will take a more 
extreme position and will require lawyers to hire 
property appraisers, audit the debtor's financial af
fairs, and perhaps conduct an independent private 
investigation of the debtor as well. This additional 
work would come at a substantial cost to the debtor. 

Bankruptcy courts have broad discretion to im
pose sanctions, such as ordering the payment of at
torney fees, a monetary fine, or other suitable pen
alty. The Act's standards for imposition of sanc
tions for failure to file accurate lists, schedules, or 
statements may differ from those in Rule 9011. The 
Act is silent about whether there is a safe harbor 
(I ike the one in Rule 90 I I that allows for the with
drawal of a matter) for lists, schedules, and state
ments. This silence creates an ambiguity about 
whether the Act creates a safe harbor for lists , 
schedules, and statements. The lack of a clear stan
dard for the amount of due diligence necessary to 
avoid possible sanctions is raising much concern 
among bankruptcy lawyers. 

LAWYER CERTIFICATION Of 
REAFFIRMATION AGREEMENTS 

The Act also requires lawyers to certify the 
debtor's ability to meet the financial requirements of 
any reaffirmation agreement the lawyer negotiates 
and approves for the debtor. At the same time, how
ever, other provisions in the new legislation will 
make it more difficult or even impossible for a con
sumer debtor to keep personal property without re
demption or reaffirmation. In the future, reaffirma
tion may be more important to the debtor with an au
tomobile or even a household appliance in which an 
interest is secured by an aggressive creditor. While 
reaffirmation agreements may become more impor
tant, lawyers may be more reluctant or even unwill
ing to certify them for their clients. 

The Act does not prescribe a sanction for faulty 
reaffirmation certification. However, the debtor 's 
subsequent failure to make payments pursuant to a 
reaffirmation agreement could open the door to a 
claim by either the debtor or the creditor against the 
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certifyi ng lawyer. The creditor who entered into the 
reaffirmation agreement with the debtor on the basis of 
the certification may be able to assert a claim against 
the debtor's lawyer if the creditor could show that the 
lawyer incorrectly certified the debtor's ability to make 
payments, and the debtor could seek damages for an 
error in the lawyer's analysis. The extent of a certify
ing lawyer's liability under this provision is yet to be 
determined. Some lawyers may avoid liability simply 
by refusing to approve any reaffirmation agreements 
for consumer debtors. 

LAWYERS AS " DEBT RELIEF AGENCIES " 

The Act defines debt re lief agency as "any per
son who provides any bankruptcy assistance to an 
assisted person in return for the payment of money 
or other valuable consideration." While this defini
tion arguably covers any lawyer advising most cli
ents in connection with a consumer bankruptcy pro
ceeding, many of the duties required of and restric
tions imposed on a debt relief agency make little 
sense for a licensed and regulated professional. 

Under the Act, debt relief agencies are prohib
ited from advising an "assisted person" to "pay an 
attorney or bankruptcy petition preparer fee or 
charge for services performed as part of preparing 
for or representing a debtor in a case under this 
title." This prohibition doesn't make much sense if 
the debt relief agency is a lawyer. One could argue 
that a lawyer does not advise a client to pay but 
rather enters into an agreement with a client to pay. 
A court could reasonably interpret that this provi
sion is not intended to prevent a lawyer from charg
ing a client for bankruptcy services. 

If lawyers qualify as debt relief agencies, they 
will be obligated to make substantial disclosures 
mandated by the Act within three days of the first 
date on which an offer is made to provide bank
ruptcy assistance. This could require the lawyer who 
handles consumer bankruptcies to state: "We are a 
debt relief agency. We help people file for bank
ruptcy relief under the Bankruptcy Code," or some
thing substantially similar. 

A debt relief agency violates the law if it misrep
resents "to any assisted person ... the benefits and 
risks that may result if such person becomes a 
debtor" in bankruptcy. If this provision is applied to 
lawyers, it may raise an argument that the Act 
creates a statutory penalty for malpractice. 

An intentio nal or even negligent fa il ure to com
ply with the requirements and restrictions of a debt 
relief agency can result in disgorgement of fees paid 
to the agency by the debtor, as well as the payment 
of damages and attorney fees. The state i~ which the 
violation occurs may seek injunctive relief in federal 
district court. The bankruptcy court, on its own ini
tiative, may also enjoin a vio lation and levy civil 
damages against the offender. 

MEANS TESTING 

Under the old law, there was limited "means test
ing" to determine eligibility for Chapter 7 relief in 
Section 707(b). The new law enhances 707(b) and 
creates a presumption that the debtor should file a 
Chapter 13 if, in a five-year period, the debtor can 
pay the lesser of (a) 25% of unsecured claims or 
$6,000 of unsecured non-priority claims, whichever 
is greater, or (b) $10,000. The presumption under this 
enhanced "means testing" provision can be rebutted 
only if the debtor can demonstrate "special circum
stances." 

The determination of how much a debtor should 
pay is based on IRS guidelines for "reasonable and 
necessary expenses." The Act specifies some par
ticular expenses as "reasonable," such as those in
curred in caring for elderly or disabled family mem
bers. Social Security payments are excluded from the 
debtor's income in means testing. 

The means test does not apply to a debtor 
whose income is equal to or below the highest me
dian family income for a family of equal or lesser 
size in the applicable state. For debtors whose in
come exceeds this amount, any party in interest 
(including creditors, trustees, or the judge) could 
move to convert the Chapter 7 filing to a Chapter 
13 or request that it be dismissed as "abusive" 
under Section 707(b) of the Bankruptcy Code. The 
new law does not require the "abuse" to be "sub
stantial." 

A Chapter 7 filing can also be challenged on 
grounds of bad faith or that the totality of the cir
cumstances demonstrates abuse. If the debtor's 
income is above the applicable median, any party 
in interest can bring an abuse motion. If the 
debtor's income is below the applicable median, 
the motion must be brought by a judge, U.S. 
Trustee, or bankruptcy administrator. 
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HOMESTEAD EXEMPTION 

The Act requires a debtor to be a resident of a 
state for two years before he or she can take advan
tage of that state's homestead exemption. It also ex
tends the definition of "debtor ' s residence" to in
clude mobile homes and trailers. 

The value of the homestead exemption is re
duced to the extent that it is elected for assets the 
debtor put into the home within 10 years before fil
ing bankruptcy with the intent to hinder, delay, or 
defraud a creditor. A debtor who elects a state 
homestead exemption may not exempt any interest 
acquired within 1,215 days of filing that exceeds 
$125,000 in the aggregate, unless the value in excess 
of that amount occurs from a transfer of residences 
within the same state. The principal residences of 
family farmers are exempt from this limitation. 

The new law sets a cap on homestead exemp
tions for individuals who are convicted of specified 
felonies. All the homestead provisions went into ef
fect on April 20, 2005, the date the Act was signed. 

RESTRICTIONS ON DISCHARGE 

The Act strengthens rules on dischargeability of 
debts incurred for the purchase of luxury items and 
cash advances so that more of these debts will be 
presumed nondischargeable. In addition, the new law 
expands the number of loans that are not discharge
able, including fraudulently obtained credit card 
debts, income tax debts resulting from tax fraud or 
willful tax evasion, loan repayments to the debtor 's 
retirement plan, and debts incurred to pay state or 
local taxes. In addition, the Act expands the student 
loan debts that are nondischargeable . 

RESTRUCTURING OF PRIORITY DEBT 

The Act gives alimony and child support debts 
first priority (after any trustee expenses) among un
secured debt under Section 507(a)(l) of the Bank
ruptcy Code, including support debts owed to a gov
ernment agency. The new law also conditions ap
proval of a debtor's repayment plan on proof that 
the debtor has paid all child support obligations due 
after filing for bankruptcy. 

The Act also repeals certain exemptions to the 
nondischargeability of alimony, maintenance, and 
support. In addition, the new law makes property 
that is exempt from the bankruptcy estate subject to 

debts answg from support obligations. The auto
matic stay will be waived to allow collection of child 
support payments during bankruptcy, and the Act 
prohibits the trustee from avo iding a transfer that is 
a bona fide support payment. 

ELIMINATION OF "CRAM DOWN" 

Former bankruptcy law al lowed a Chapter 13 
debtor to "cram down" a sec ured claim by reducing 
the secured claim to the value of the collateral. For 
example, if the debtor owned a vehicle worth $7,000 
secured by a debt of $10,000, the secured debt could 
be reduced to the $7,000. Under the new legislation, 
the debtor has to pay the entire amount of the loan. 
The provision applies to cars purchased within 
910 days before filing and to other consumer items 
purchased within one year of filing. 

MANDATORY CREDIT COUNSELING 

To be eligible for bankruptcy, debtors must now 
undergo credit counseling (at their own expense) 
within 180 days before filing bankruptcy, and they 
must also complete a personal financial management 
course after filing bankruptcy to qualify for a dis
charge. The Act allows the credit counseling require
ment to be waived for 30 to 45 days if the debtor can 
prove that there are "exigent" circumstances or that 
an approved counseling agency refused to assist the 
debtor within five days of the debtor's request for 
counseling. An exemption is allowed if the U.S. 
Trustee in the district determines that adequate 
counseling is not available. 

EVICTIONS NOT STAYED 

Under the new law , evictions will no longer be 
stayed in bankruptcy if the landlord obtained a judg
ment for possession before the debtor filed bank
ruptcy . In addition, the automatic stay can be lifted 
if a landlord is seeking termination of a rental agree
ment based on illegal drug use. 

TAX RETURNS TO BE PROVIDED 

The Act requires a Chapter 7 debtor to provide a 
tax return for the most recent tax period to the 
trustee at least seven days before the first creditors' 
meeting . In addition, the new law requires Chapter 7 
and Chapter 13 debtors to turn over tax returns when 
requested by the court, the U.S. Trustee, any credi
tor, or any party in interest. The law also lists other 
income-related documents the debtor must provide . 
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NOTICE TO CREDITORS 

The Act requires a debtor to provide notice of 
filing bankruptcy to a creditor at the address the 
creditor prefers to receive notice . 

RESOURCES 

The new bankruptcy law has made the most s ub
sta ntial change to the Bankruptcy Code since its 
enactment in 1978. Additional resources on the 
bankruptcy law changes include the American Bank
ruptcy in stitute 's Web s ite at www.abiworld.org; 

W. Brown and L. Ahern, 2005 Bankruptcy Reform 
Legislation With Analys is (West 2005); "Major 
Bankruptcy Overhaul Becomes Law," Lawyers 
Weekly USA, April 25, 2005; and the Cof!lmercia l Law 
League of America's Web site at www.clla.org. 

Our thanks to Kent Anderson, Kent Anderson & Associates 

PC; Brent G. Summers, Tarlow Naito & Summers LLP; Rich

ard A. Slollee, Lewis & Clark Legal Clinic; Johnston A. 

Mitchell, McEwen Gisvold LLP; Todd Trierweiler, Todd 

Trierweiler & Associates; and Lawyers Weekly USA. (To re

ceive free copies of Lawyers Weekly USA, call 1-800-451-9998 

or visit www.lawyersweeklyusa.com.) 

BANKRUPTCY ACT EFFECTIVE DATE EXCEPTIONS 
Here are some of the provisions of the Act for which there is an exception to the general effective date of 
October 17, 2005: 

• Sections 308, 322, and 330, relating to the homestead provisions 
• Section 324, concerning the district courts' exclusive jurisdiction over matters pertaining to profes-

sionals employed in bankruptcy cases 

• Section 325, addressing bankruptcy filing fees 

• Section 434, setting forth specific reporting requirements by small business debtors in Chapter I I 

• Section 60 l, requiring the compilation and reporting of various data in consumer bankruptcies 

• Section 603, requiring random audits of individual Chapter 7 and 13 cases 

• Section 1001, permanently reenacting the provisions of Chapter 12 

• Section 1213, overruling the Deprizio rule 

• Section 1221, requiring that transfers made by nonprofit debtors comply with applicable 
nonbankruptcy law 

• Section 1223, providing for additional bankruptcy judgeships 

• Section 1234, amending provisions of Section 303 and involuntary cases 

• Sections 1301 through 1306, making various amendments to the Truth in Lend ing Act (TILA) 

• Section 140 I , increasing the cap on the wage priority 

• Section 1402, expanding the look-back period for fraudulent transfers 

• Section 1403 , requiring reinstatement of certain retiree benefit plans 

• Section 1404, amending a provision added by the Sarbanes-Oxley legislation that made an exception 
from discharge for certain debts relating to securities fraud 

• Section 1405, requiring the U.S. Trustee to move for the appointment of a trustee when there are 
reasonable grounds to suspect fraud , dishonesty , or criminal conduct on the part of certain corporate 
officials 

Some of the above provisions , such as the homestead proviSions, became effective on the date of enact
ment, April 20, 2005. A complete summary of the exceptions and their effective dates is available on the 
Web site of the Commercial Law League of America (CLLA). Go to www.clla .org , select News Wire at the 
bottom of the page, then T~e New Code on the left-hand sidebar, then scroll down to Frequently Requested 
Materials and select "Effective Date and Exceptions to the General Effective Date," by Catherine E. Vance, 
Development Specialists , Inc . 

Our thanks to the Commercial Law League of America (CLLA) for this information. 
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